ADVERSE REPORT

OF THE

PARLIAMENTARY LEGAL COMMITTEE

ON 

NATIONAL PEACE AND RECONCILIATION BILL [H.B. 13, 2015.]
In pursuit of its Constitutional mandate as provided for in Section 152 of the Constitution, the Parliamentary Legal Committee (hereinafter referred to as “the Committee”) on the 24th of February 2016 at 1045hrs met to consider the National Peace and Reconciliation Bill [H.B. 13, 2015]. After deliberations, it unanimously resolved that an adverse report be issued in respect of the Bill, gazetted in the month of January 2015, due to the following considerations:—
1. Clause 3 National Peace and Reconciliation Commission:
Clause 3 (1) 
The clause states that “a member shall hold office for such period, being not more than five years”. The interpretation of that clause suggests that the President is able to remove a member from office before the 5 year tenure which contravenes section 320 (1) of the Constitution which reads that, except otherwise provided in this Constitution, every member of a Commission is appointed for a term of five years which is renewable for one additional term only”. Accordingly, there is no discretion on the part of the appointing authority to remove a member from office before   the prescribed office tenure of 5 years, unless the member resigns or removed from office   on the grounds provided for in section 237(2) as read with subsection (3) of that section. 
Further the reappointment procedure set out in clause 3 (1) suggests that there is automatic reappointment without having to go through the procedure set in section 237 of the Constitution. This contravenes section 237 of the Constitution as read with section 340 of the Constitution which sets out the appointment procedure of members of Independent Commissions. The re-appointing powers of the appointing authority in section 340 does not suggest that the procedure laid out in section 237 will be abrogated.
Clause 3 (6),(7) and (8)

The Committee on Standing Rules and Orders and the Judicial Service Commission are being given powers to review performance of the members of the Commission and the Chairperson respectively, who wish to be re-appointed on the expiry of five years. The clauses are unconstitutional in that the two institutions are being conferred with more powers than what the Constitution provides for them in section 251. The Committee on Standing Rules and Orders cannot as a matter of principle exercise powers of performance appraisal of Commissioners, when in fact it has the mandate of interviewing and recommending suitable candidates to the President in terms of section 237. It is through this process that a Commissioner wishing to be re-appointed could be re-appointed. The constitutional mandate of the CSRO in this Commission and all other Commissions is clearly laid out in section 237 and 251(1) (a) (in relation to this Commission).
 The Judicial Service Commission is in terms of section 251(1)(a) consulted by the President on the appointment of the Chairperson of the Commission, and advises the President  on the removal of a member of the Commission from office in terms of section 237(3) as read with section 187 of the Constitution.  Therefore, simply reviewing performance for purposes of re-appointing as envisaged in clause 3(6) to (8) is unconstitutional. 
2. Clause 6 Functions of the Commission
Clause 6(1) (b) is in violation of Section 252(b) of the Constitution which sets out the functions of the Commission. It purports to limit the functions of the Commission to only producing a report and making recommendations to the Minister instead of implementing their mandate as bestowed by the Constitution. The Bill must allow the Commission to “develop and implement programmes to promote national healing, unity and cohesion in Zimbabwe and the peaceful resolution of dispute”, as provided in section 252.  The Committee is of the view that Clause 6(1) (b) must be deleted.  Further the additional functions of the Bill to the Commission should add on rather than limit what the Constitution has given the Commission.

Clause 8 Manner of Conducting Investigations

The clause empowers the Minister to issue a “Ministerial Certificate” that the evidence to be adduced during a hearing is contrary to public or economic interests whereupon such evidence is to be heard in camera. Issuance of Ministerial Certificates and conducting closed hearing means there is no way to tell if justice was served based on that evidence. The provision is similar to provisions of Section 296 of the Criminal Procedure and Evidence Act [Chapter 9:07], which states that a Minister may prevent the disclosure in criminal proceedings of evidence which the Minister considers would prejudice State security.  This may appear to be a necessary provision with the intention of protecting the State but on the other hand it infringes on the rights to administrative justice and right to fair hearing, section 68 and 69 respectively. These rights are fundamental in administration of justice which the Commission has to adhere to in order to execute its constitutional mandate. 
Feltoe G, in his book, “A Guide to Administrative and Local Government Law in Zimbabwe”, highlights the fact that evidence excluded due to a State privilege claim in a civil matter may be vital to the proof of the claim. In a criminal case, even more drastic consequences can occur because the excluded evidence may be pivotal to the successful advancement of some defence and thus an accused might be convicted, whereas if the evidence had been available, he might have been acquitted.

 The Committee is of the opinion that the certificate must be obtained by the Minister in charge of Security and Defence or any other Minister who claims that the evidence qualifies for a Ministerial Certificate, and such issuance must be subject to judicial review. The relevant Minister must approach the Courts where he feels that there is evidence which should be heard in camera. The Court has the safety valve of judicial review as they are allowed to take a judicial peek and decide whether the evidence is indeed harmful or not. 
This approach was also crystallised in Ngaru v Chief Immigration Officer [2004] ZWSC 26. In that case the Minister of Home Affairs had issued a Ministerial Certificate that it was not in the public interest to disclose the reasons why the applicant’s husband could not be allowed to stay in the country as he was deemed to be an undesirable inhabitant of or visitor to Zimbabwe. The court’s final decision was that the Minister come before the court and cite his reasons for non-disclosure to the court in camera so that the court could reach a decision. 
3. Clause 9 Report and recommendations to Minister after investigation

The provisions of clause 9 are inconsistent with the provisions of section 253 and 323 of the Constitution in that the Bill   requires the Commission to report to the Minister who will in turn “take necessary steps to implement the recommendations of the Commissions or deal with these recommendation in any manner that he deems necessary in the circumstances”. The Constitution empowers the Commission to take measures at the end of its investigation, rather than just produce a report with recommendations to the Minister. The power given to the Minister to implement the recommendations of the Commission is unconstitutional as it infringes on the independence guaranteed in section 235. In terms of the Constitution, the Minister is a conduit of the Commission as far tabling reports of the Commission in Parliament in terms of section 324.

 As alluded to above this infringes on the independence of the Commission as the Constitution does not provide that the Commission shall report to the Minister but is required to report to Parliament. The Commission is empowered by the Constitution to implement its findings in various ways outlined in section 252 and to engage with other institutions implied in that section in order to fully execute its mandate. Therefore, the effect of clause 9 in its current form limits the power of the National Peace and Reconciliation as stipulated by the Constitution.

In terms of section 253 and 323 of the Constitution the Commission submit its report to Parliament through the appropriate Minister. The Commission is accountable to Parliament hence it is requires to submit reports, not accountable to the Minister the interpretation of this clause seems to suggest. The submission of the report to the Minister is for the purposes provided in section 253 and 323 not for the Minister to implement recommendations.  

Zimbabwean legislation on Independent Commissions must conform to the   Paris Principles adopted by world countries where countries was agreed that National Human Rights Institutions must conform to certain principles and standards. One of the principle is that the institution must be guaranteed its independence from Government interference. We have such a provision in our Constitution in section 235 which guarantees such independence. The Bill must not take away that independence by empowering the Minister to infringe on that independence.
Other jurisdictions with almost similar Commission like our NPRC, have such reporting provisions but the relevant Minister does not interfere at all.  Of contrast, according to section 44 of the Promotion of National Unity and Reconciliation Act of Rwanda, “the President shall, in such manner as he or she may deem fit bring the final report of the Commission to the notice of the Nation among others, by laying such report within two months after having received it upon the table in Parliament.” Article 178 of the Rwandan Constitution read together with Article 10, requires the Commission to “submit each year its program and activity report to the President of the Republic and the Senate and to provide copies thereof to other organs as may be determined by the law.” Section 48 of the Truth Justice and Reconciliation Commission Act of South Africa similarly requires the Commission to submit the report of its work to the President at the end of its operation. In terms of subsection of this Act, the Minister shall table the report in Parliament within twenty one days of its publication.

Section 8(2) (a) of the Public Protector Act of South Africa provides that, the Public Protector shall report in writing on the activities of his or her office to the National Assembly once every year provided that any report shall also be tabled in the National Council of Provinces. 

It is important to note that the above provisions from other jurisdictions are consistent with the enabling provision of their Constitutions. Therefore, clause 9 must be construed in line with the Constitutional provisions in this case section 253 and section 323, as section 2 (1) provides that “the Constitution is the Supreme law of Zimbabwe and any law… inconsistent with it is invalid to the extent of this inconsistency.”
4. Clause 10 Appointment and functions of the Chief Executive Officer
Clause 11 Appointment and functions of Secretary

The Committee is of the opinion that the proviso to clauses 10 (1) and 11 (1) are unconstitutional in that they permit the Minister to second persons from the Civil service Commission to the Commission without consultation with the Commission this infringes on the independence of the Commission and deviates from the Paris Principles the clauses have the potential of jeopardising the independence of the Commission but takes away from the Constitutional directive set out in section 234 that the “Independent Commissions have power to employ staff and, subject to the law, to regulate their conditions of service”. 

It is suggested that the wording of section 6 of the Zimbabwe Human Rights Commission Act [Chapter 10:30], as quoted below, is more amenable to the Constitution.
Section 6 of the Zimbabwe Human Rights Commission Act reads as follows: 

“(1) The Commission shall—  

(a)  appoint an Executive Secretary; and  

(b)  employ such other staff as maybe necessary for the proper exercise of its functions, and engage consultants where necessary: 

Provided  that  the  Commission  shall  consult  the  Minister  and  the  Minister responsible for Finance on the extent to which additional public moneys maybe required for this purpose”.
5. Clause 14 Funds of Commission

Clause 14 (1) (c) relegates power to accept donations, grants, bequests and loans to the Minister of National Peace and Reconciliation. This power should be vested in the Commission.
Further the manner of investment of moneys not immediately required by the Commission is also reliant on approval by the Minister. This seems an unnecessary limitation in the Commissions’ financial governance. Adequate funding empowers the Commission to carry out its objectives and putting funding matters through many hoops to reach the Commission could impair its effectiveness. The hand of the Minister should also be removed from clause 14 (3) and left between the Commission and the Minister responsible for Finance. Section 322 of the Constitution provides that Parliament must ensure that sufficient funds are appropriated to the Commissions to enable them to exercise their functions effectively.
6. Clause 18 Expiry of Act
According to the Constitution the Commission shall run for a period of 10 years after the effective date. The effective date is the date on which the Constitution came wholly into operation, such date being the 22nd of August 2013, the date upon which the President was sworn in. Clause 18’s premise that the Act shall cease to have effect 10 years after the Commission is appointed is accordingly ultra vires as the life span of the Commission ceases on the 21st of August 2023 ten years after the Constitution came into place. There is no constitutional provision that permits an Act of Parliament to lengthen the Commission’s life span. 
7. First Schedule Provisions applicable to Commission  

Paragraph 2 of the First Schedule is unconstitutional as it contravenes section 320 (3) of the Constitution which sets out disqualification of membership of Commissions and does not provide for further provisions to be established by an Act. Unless these are additional reasons for disqualification, if so it should be stated clearly that they are additional.
Paragraph 3 allows a member to hold an office for a maximum period of 6 months pending appointment of his or her successor. This is unconstitutional because the Constitution is clear that office tenure is 5 years. It is suggested that paragraphs 2 and 3 of the First Schedule be deleted or redrafted accordingly.
8. Second Schedule Ancillary Powers of Commission

Paragraph 7 states that the Commission needs the Minister’s approval to establish and administer funds not specifically provided for in the Act as the Commission considers appropriate for the proper excise of its functions. The constitutional issues herein are related to those expounded in para 4 for clause 14.
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